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THIS DECLARATION is made as of the date hereinafter set
forth by 38th Street Partnership, an Arizona general partnership,
(hereinafter referred to as the "Declarant®”).

RECITALS

(A) Declarant is the fee owner of that certain real
property situated in the City of Phoenix, County of Maricopa,
State of Arizona, described as Phase One on the Plat attached as
EXHIBIT "A" hereto and hereby incorporated by refeéfnce (Phase
Oée is hereinafter referred to as the "Parcel” and tH® metes and
bc;unds description of which is set forth on Exhibit "B");

{B) Declarant desires to submit the Parcel, together
with all buildings and improvements now or hereafter constructed
on the Parcel, and all easements and rights appurtenant thereto
{hereinafter referred to as the "Property"”), to a Horizontal
Property Regime originally consisting of fourteen {(14) Condo-
minium Units pursuant to Sections 33-551 through 33-561, Arizona
Revised Statutes;

(c) Declaraﬁt desires to reserve the right to add all
or part of the Additional Parcel (as hereafter defined) and
thereby annex a maximum of 28 Condominium Units into the Horizon-
tal Property Regime in accordance with a coordinated development
plan;

(D) Declarant desires to establish for its own benefit
and for the mutual benefit of all future Owners or Occupants of
the Property, certain covenants, conditions, restrictions,
easements, rights, privileges, assessments, and 1liens as set
forth herein (hereinafter collectively referred to as the "Re-
strictions™) which shall run with and be a burden upon the

Prpperty: -
(E) Declarant intends that the Owners, -Occupants,

Lenders, and all other persons hereinafter acquiring any interest
in the Property shall at all times enjoy the benefits of, and
shall hold their interest subject to, this Declaration, which is
recorded in furtherance of establishing a general plan of condo-

minium'ownershipAfor ﬁﬁé érbpéf£;§ Q;d }ofrestéblishing rules for
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the  use, occupancy, management, and enjoyment thereof, all for
the purpose of enhancing and protecting the value, desirability,
and attractiveness of the Property and the quality of 1life

therein;

NOW, THEREFORE, Declarant, as owner of the Property and

for the purposes above set forth, declares as follows:

[ S e e A

I

“h

¥
-
fod

£ , DEFINITIONS

fro

As used herein, unless the context otherwise requires:
Section 1,01. "Act"™ shall mean Sections 33-551 through
33-561, Arizona Revised Statutes, pertaining to Horizontal
Property Regimes in the State of Arizona.

Section 1.02. "Additional Parcel” shall refer to that
real property situated in the City of Phoenix, County of Mari-
copa, State of Arizona, consisting of that portion of the Plat
(as hereafter defined and attached as Exhibit "A") designated as
Phase Two, all or part of which may be added to the Property in
one or more additional phases by Supplemental Declaration pur-
suant to the option reserved by Declarant in accordance with
ARTICLE XIV hereof. The metes and bounds description of the

Additional Parcel is attached as Exhibit "C."

Section 1.03. "Association™ shall refer to the EL

MORADA DEL SOL HOMEOWNERS ASSOCIATION, INC., whose mémbership
shall include each Owner of a Condominium Unit in the Property,
and whose function shall be to serve as the Council of Co-Owners
as defined in the Act. The Association will be incorporated
urider the name of EL MORADA DEL SOL HOMEOWNERS ASSOCIATION, INC.,
a¥ Arizona non-profit corporation, prior to the conveyance of a
Condominium Unit by Declarant. b

Section 1.04. "Association Rules" shall mean and refer
to the rules and regulations adopted by the Board pursuant to
this beclaration and in furtherance of the Bylaws and in accor-
dance with Section 33~561 of the Act.

Section 1.05. “Asééssﬁeﬁts" shall mean the ‘charges

against Owners to defray +the Common Expenses as well as

-
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miscellaneous special Assessments, special Assessments for

capital improvements, and special Assessments for the purpose of

“restoring and reconstructing the Property in the event of casual-

ty, all as provided in this Declaration.

Section 1.06. “"Board" shall mean the Board of Direc-
tors of the Association elected pursuant to the Bylaws and
serving as the governing body of the Association.

R

Section 1.,07. "Building" shall mean and refer to each

=
-

of the principal structures containing Condominium Units which
are located or constructed on the Parcel (as well as the princi-
pal structures containing Condominium Units which are located or
constructed on any part of the Additional Parcel) and which form
pafﬁ of the Property as shown on the Plat, whether or not such
structures are composed of one or more floors or stories.

Section 1.08. "Bylaws" shall mean the Bylaws adopted
by the Board pursuant to Section 33-561 of the Act for the
purpose of regulating the affairs of the Association, as the same
may be amended from time to time.

Section 1,09, "Common Expenses” shall mean the actual
and estimated costs for: (a) maintenance, management, operation,
repair and replacement of the Common Elements which are main-
tained by the Association; (b) deficiencies arising by reason of
unpaid Assessments; {(c) management and administration of the
Association, including, but not limited to, compensation paid by
the Association to managers, accountants, attorneys and employ-
ees; (d) utilities (other than separately metered utilities for
the Condominium Units), trash pickup and disposal, gardening,
pdol service, and other related services; (e) insurance and bonds
régquired by this Declaration or any additional insurance and
bonds obtained by the Board in its discretion; (f) the.-establish-
ment of reasonable reserves as the Board shall deem appropriate
in its discretion; (g) other miscellaneous charges incurred by
the Association or the Board pursuant to this Declaration, the

Bylaws, or Association Rules in furtherance of the purposes of

the Association or in dischargé of the duties and powers of the

-
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Association.

Section 1.10. "Common Elements" shall mean the entire
Property, excluding the Condominium Units.

Section 1.11. “Condominium Unit" shall mean one or
more rooms situated in a Building comprising part of the Proper-
ty, designed or intended for independent use as a dwelling unit,
together with the respective fractional-—-interest-im*the Common - ---
EY¥ements, and any exclusive and non-exclusive easemeéis appurte-
ni;t thereto. Each Condominium Unit.shall consist o% the space
eﬁélosed and bounded by the horizontal and vertical planes as
shown on the Plat and as further described in Section 3.03
hereof; provided, however, that no structural components of the
Building in which each Condominium Unit is located, and no pipes,
wires, conduits, ducts, flues, shafts, or public utility, water
or sewer lines situated within such Condominium Unit and forming
part of any system serving one or more other Condominium Units or
the Common Elements shall be deemed part of a Condominium Unit,
“Condominium Unit" shall be synonymous with “"Apartment™ as

defined in Section 33-551 of the Act.

Section 1.12. "Declarant™ shall mean 38th Street

Partnership, an Arizona general partnership, its successors and
assigns. Declarant is expressly intended to include any succes-
sor of the foregoing in the fee ownership of the Additional
Parcel.

Section 1.13. "Declaration®" shall mean this Declara~-
tion including all exhibits attached hereto, which are hereby
incorporated by reference, and any and all amendments hereof and

su%plements hereto.

i
=

Section 1.14. “Lender" shall mean: {a) an institu-
tional holder of a first mortgage or first deed of “trust on a
Condominium Unit which is a bank, savings and loan association,
insurance company, established mortgage company, br other entity
chartered under state or federal law; and (b) any Person who is a
holder of a first mortgage or first deed of trust on a Condomini-

um Unit,

- df -
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Section 1.15, "Occupant” shall mean a Person or

Persons, other than an Owner, in possession of a Condominium

Unit.
Section 1.16. “Owner" shall mean the Person or Persons
who are vested with record title of a Condominium Unit according
to the records of the County Recorder of Maricopa County,
Arizona; however, Owner shall not-include a Person who-holds an-—___ ..
ifterest in a Condominium Unit merely as security for%fhe perfor-
mfhce of an obligation. Declarant shall be considere&fthe record
o;ner of any Condominium Unit after the recordation of this

DPeclaration or any Supplemental Declaration but prior to its

initial conveyance by Declarant.

Section 1.17. "Parcel®™ shall refer to the single

parcel of real property situated in the City of Phoenix, County
of Maricopa, State of Arizona, designated as Phase One on the
attached Exhibit "A" hereto and hereby incorporated by reference,
and which constitutes the original real property committed to the
ﬁorizontal Property Regime under this Declaration. The metes and
bounds description of the Parcel is attached as Exhibit "B."
Section 1.18. "Plat" means the plat of survey of the
Property submitted to this Horizontal Property Regime and showing ]
thereon fourteen (14) Condominium Units, each of which is identi-
fied by a number. A copy of the Plat is attached hereto as
EXHIBIT "A." The original Plat is recorded in Book &7[ of
Maps, Page 4!! . in the records of the County Recorder 'of
Maricopa County, Arizona. "Plat" shall also refer to any
additional plat which may be recorded with any Supplemental

Declaration.

“al

Section 1.19. "Person" shall mean a natural individu-
al, corporation, partnership, trustee or other iégal entity
capable of holding title to real property.

Section 1,20. “"Property" shall mean the Parcel, and

any part of the Additional Parcel added pursuant to ARTICLE XIV

hereof, together with all ¢the Buildings, improvements and
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permanent fixtures located thereon, and all easements and rights

appurtenant thereto.

‘Section 1.21. “Restrictions®™ shall mean the covenants,
conditions, assessments, easements, liens and restrictions set
forth in this Declaration.

Section 1.22, "Supplemental Declaration" shall mean a
written instrument recorded in -the records of the Cowmtty Recorder
of Maricopa County, Arizona, which refers to this Dec?aration and
wEich amends, modifies, or supplements this Decf}ration in

accordance with its terms.

11
CREATION OF THE HORIZONTAL PROPERTY REGIME

Section 2.0l1. Submission. Declarant hereby submits

and subjects the Property to a Horizontal Property Regime pursu-
ant to the Act, and in furtherance thereof, makes and declares
the Restrictions contained in this Declaration, and Declarant
hereby declares and agrees that the Property and all of the
Condominium Units shall be held, conveyed, transferred, sold,
leased, mortgaged, encumbered, occupied, used, and improved
subject to the Restrictions, which Restrictions shall constitute
covenants and conditions running with the land and shall be
binding upon and inure to the benefit of Declarant, the Asso-
ciation, and each Owner, including their respective heirs,
executors, administrators, personal representatives, successors

and assigns.

= ITI

& -
i DESCRIPTION OF THE BUILDINGS, THE CONDOMINIUM

~

UNITS, AND THE COMMON ELEMENTS

Section 3.01. Name. The Property shall be know as

"EL MORADA DEL SOL CONDOMINIUMS."

Section 3.02. Cubic Content Space of the Buildings. A

description of the cubic content space of each Building contain-

ing Condominium Units with reference to its 1location on the

: -—6—
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Parcel is set forth on the Plat. The horizontal boundaries shall
be the planes o©of the top exterior surface elevations of the
Buildings, as shown on the Plat, and the planes of the base
elevations of the Buildings as shown on the Plat. The vertical
boundaries shall be the exterior surface of the outside walls

located on the perimeter lines of the respective Buildings as

shown on the Plat. o _ -

- Section 3.03. Cubic Content Space of #ondominium

=

Hii&§~ The cubic content space of each of the Condomfinium Units
within the Buildings is set forth on the Plat. The horizontal
boundaries of each Condominium Unit shall be the interior surface
of the finished but unéecorated ceiling and the interior surface
of the finished but undecorated floor of the Condominium Unit as
shown on the Plat. The vertical boundaries of each Condominium

Unit shall be the interior surface of the finished but undeco-

rated walls located on the perimeter lines of the respective

Condominium Units as shown on the Plat.

Section 3.04. Description of Common Elements. The

Common Elements shall consist of the entire Property, excluding

the Condominium Units.

Section 3.05. Fractional Interest of each Condominium

Unit in the Horizontal Property Regime. All Condominium Units

are intended to be of the same size and the designation of the
fractional interest which each Condominium Unit bears to the
entire Horizontal Property Regime, which fractional interest
shall constitute the fractional interest of each Owner in the
Common Elements, shall be a fraction, the numerator of which will
bé one (1) and the denominator of wh{ch shall be the number of

Condominium Units subject to this Declaration. -

Section 3.06. Maintenance by Owners. Each-Owner shall

furnish and be responsible for, at his own expense, all of the
maintenance, repairs, and replacements within his own Condominium
Unit. Such obligation shall include, without limitation, the
following: (a) the maintenance of all interior doors, all lath,

furring, wallboard, plasterboard, >pléster, paneling, 'tiles,

-7
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wallpaper, paint, finished flooring, and any other materiais
constituting the finished surfaces of floors, ceilings, or
interior walls {all other components making up the construction
of the walls, floors, or ceilings are part of the Common
Elements); (b) repair and replacement of all window and door
glass and related screens (including sliding glass doors for
patios or balconies) and the interior and exterior .eleaning of
such window and door glass; (c) the maintepance of,éin an open
a%; uncbstructed condition, all sewer and drainage pipes, water
aﬂé other utility lines serving an Owner's respective Condominium
Unit between the points at which the same enter the respective
Condominium Unit and the points Qhere the same join the utility
lines serving other Condominium Units; and ({d) mainténance,
replacement, repair and restoration of all of the following which
service an Owner's Condominium Unit exclusively: lighting
fixtures, plumbing fixtures, stoves, refrigerators, hot water
heaters, air conditioning and heating units wherever 1located
(including compressors and condensers) and such other appliances,
fixtures, and decorations as an Owner may install. An Owner
shall also keep his carport, his patio or balcony area, and his
storage space or spaces in a clean, sanitary, and attractive
condition. An Owner may make non-structural alterations within
his Condominium Unit with Association approval, which approval
shall not be unreasonably withheld, but an Owner shall not make
any structural or exterior alterations of the Common Elements.

Section 3.07. Maintenance by Association. The Asso-

ciation shall maintain and care for the Common Elements and the

&

i;brovements thereon. Wherever such maintenance and care, other
tgan ordinary wear and tear, is made necessary by the misuse of
an Owner or such Owner's guests or invitees, the cdst of such
maintenance and repair shall be added to and become a part of the

assessment to the Condominium Unit owned by "such Owner and

payable upon demand.

Section 3.08. Utilities. All utilities for individual

Condominium Units, except water and sewer service charges (which
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will be metered collectively and paid by the Association as a
Common Expense item), will be metered separately +to each
Condominium Unit and such utility charges shall be the responsi-
bility of the respective Owners.
v
MANAGEMENT

Section 4.01. Association. The Association will be

faormed so as to constitute the "Council of Co-OwneFs" as that
tdrm is defined in the Act to serve as the governing body for all
oéhers and shall make provisions for the maintenance, repair,
replacement, administration and operation of the Common Elements,
assessment of expenses, payment of losses, division of profits,
acquisition of hazard insurance and disposition of such hazard
insurance proceeds, and other matters as provided in the Act, the
Declaration, and the Bylaws. The Association shall not be deemed
to be conducting a ‘business of any kind, and all funds received
by the Association shall be held and applied by it for the Owners
in accordance with the Declaration and the Bylaws.

Section 4.02. Membership. Each Owner shall be a

member of the Association so long as he shall be an Owner and
such membership shall automatically terminate when he ceases to
be an Owner, and upon the transfer of such ownership interest,
the new Owner succeeding to such ownership interest shall like-
wise succeed to such membership in the Association.,

Section 4.03. Voting. The Association shall have two

(2) classes of voting membership.

Class A. Class A Members shall be all Owners other
than Declarant. Class A Members shall be entitled to one (1)
vote for each Condominium Unit owned. When more than one Persbn
owns an interest in a Condominium Unit, each such Person shall be
a member of the Association but the vote for such Condominium
Unit shall be exercised as the co-Owners themselves determine,
but in no event shall more than one (1) vote be cast with respect
to any Condominium Unit. The Association shall not be required

to recognize the vote or written assent of any such co-Owner
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except the vote or written assent of the co-Owner designated in a

writing executed by all of such co-Owners and delivered to the

Association.
Class B. The Class B Member shall be Declarant. The
Declarant shall be entitled to three (3) vbtes for each Condo-
minium Unit which it owns; provided, however, the Class B Member-
ship shall cease and be converted into Class A Membership not
later than 120 days after the happening of whichegver of the
f&llowing is first in time: ' =
: (a) when the total votes outstanding in the Class

A Membership equal or exceed the total votes outstanding in the

Class B Membership; or
(b} on the third anniversary of the first convey-

ance of a Condominium Unit by Declarant to an Owner; provided,
however, if the Property is expanded as provided in this Declara-
tion, the third anniversary under this sub-paragraph (b) shall
relate to the third anniversary of the first conveyaﬁce of a
Condominium Unit in the then most recent phase of the Property;
and further provided, however, the Class B Membership may be
reinstated upon the expansion of the Property in the event the
Class B Membership may have been previously converted to Class A
Mémbership as provided in this Section 4.03.

Upon the termination of the voting rights of the Class
B Member pursuant to either (a) or (b) above, the voting rights
of the Class B Member shall automatically be converted to the
voting rights of a Class A Member.

Notwithstanding anything herein to the contrary, the
Ckass B Membership shall permanently cease and be converted to
Class A Membership not later than a date five (5) years after the
date of the conveyance by Declarant of the first Condeminium Unit

in the Property.

Section 4.04. Board of Directors. The governing body

of the Association shall be the Board of Directors elected
pursuant to the Bylaws. The Board shall consist of not less than

three (3) members and not more than éeven {(7) members. The Boarad

-10-
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may act to increase or decrease its membership within the afore-
said limits and to €£ill vacancies in its membership for the
unexpired portion of any term. Except as otherwise provided in
this Declaration, the Bylaws, or Association Rules, the Board may
act in all instances on behalf of the Association. The Board
shall adopt the Bylaws and Association Rules.

Section 4.05. OQualification of Directors.ﬁfExcept for

- 3

Bbéard members designated by Declarant, each Director shall be an
® -
>

Owner or the spouse of an Owner (or if an Owner is a corporation,

partnership, or ¢trust, a Director may be an officer, partner,
trustee or beneficiary of such Owner). If a Director shall cease
to meet such gualifications during his term, he will thereupon

cease to be a Director and his place on the Board shall be deemed

vacant.

Section 4.06. Independent Manager. The Board may

employ a responsible person or entity as manager to manage,
operate and maintain the Common Elements, with all of the admin-
istrative functions and such other powers and duties as the Board
may delegate from time to time and for such fees as the Board may
establish consistent with other provisions of this Declaration.
Any agreement for management of the Property shall be in writing
and shall provide for termination by either the Association or
the management agent for cause and termination without cause and
without paymeht of a termination fee upon written notice of not
less than thirty (30) nor more than ninety (90) days and the term

of such agreement shall not exceed one (1) year, renewable by

written agreement of the parties for successive periods of one

(1% year.

W

Section 4.07. Action by Owners. The Board may not act

-~

on behalf of the Association to amend or terminate this Declara-
tion. The Owners, acting by a majority of the voting power of
the Association at a general or special meeting may, subject to
the provisions of Section 5.13 hereinbelow, reject any act of the
Board in fixing the annual budget, generqi Assessments, oOr

special Assessments; provided such veto is exercised within

-11-
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thirty (30) days after the Board action.
Section 4.08. Annual Meeting. The first meeting of

the Association shall be held not later than one hundred twenty
(120) days after the first conveyance of a Condominium Unit from
Declarant to an Owner is recorded. Thereafter, the annual
meeting shall be held as provided in the Bylaws.

Section 4.09. Right of Association to Enter Condo-

minium Units. The Association, acting through the B?:oard or its
déiy authorized agent, shall have the right at all ;imes, upon
régsonable notice (and at any time in case of an emergency), to
enter upon or in any Condominium Unit to make repairs, or to
abate any infractions or correct any violation of any of the
Restrictions herein set forth, and in connection therewith shall
have the further right to assess all costs incurred against the
Owner, such assessment to be secured by the lien provided in

Section 5.01.

Section 4.10. Reserve Fund. The Association shall

maintain an adequate reserve fund for maintenance, repairs and
replacement of those Common Elements that must be replaced on a
periodic basis, and such reserve shall be funded as part of
monthly Assessments. Upon the Declarant first conveying a
Condominium Unit to an Owner, the Association shall establish a
working capital fund in an initial amount equal to two (2)
months' Assessments for each and all of the Condominium Units
then completely constructed. Notwithstanding anything herein to
the contrary, and in addition to any impound of assessments
required by an Owner's Lender, and not in lieu of an Owner's
'obiigations to pay current monthly assessments, each Owner shall
pa§ to the Association upon the close of the escrow pursuant to
which the Owner's Condominium Unit is conveyed by Detlarant to.
the Owner, a sum equal to the two (2) months' assessments as a
contribution to the Association's working capitél fund. Upon
such payment by an Owner other than Declarant, the Association

shall refund to Declarant a sum egual to the two (2) months'

-12-
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Assessments Declarant had paid to the Association ‘in respect to

such conveyed Condominium Unit.

Section 4.11. Association Rules. The Board shall

adopt Association Rules in furtherance of the Bylaws for the
regulation and operation of the Property, including recreational
facilities. The Board shall have the right to exclude from the
use of the recreational facilities any Owner who is delinquent in

the payment of any Assessment levied in accordance with ARTICLE V

»

hdreof.

- Section 4.12. Architectural Control. No building,

fence, wall, antenna, tower, awning, patio enclosure, or other
structure of any kind or character shall be commenced, erected,
or maintained upon the Property, nor shall any exterior addition
thereto, or change or alteration therein, be made until the plans
and specifications showing the nature, kind, color, shape,
height, materials, location and other material attributes of the
same shall have been submitted to and approved in writing by the
Board as to harmony of external design and location in relation
to the Property as a whole and to surrounding structures and

topography.

v
COVENANT FOR ASSESSMENTS

Section 5.01. Creation of Lien and Personal Obligation

for Assessments. Each Owner, including Declarant to the extent

Declarant is an Owner as defined herein, of any Condominium Unit,
by acceptance of a deed or other instrument creating in such
Owber the interest required to be deemed an Owner, whether or not
itt shall be so expressed in any such deed or other instrument, is
deemed to covenant and agree to pay to the Association, such
Assessments to be fixed, established and collected from time to
time as provided in this Declaration. The Assessments, together
with interest thereon, late charges, attorneys' fees, court costs

and other costs of collection as hereinafter provided, shall be a

continuing lien upon the Condominium Unit against which each such

-13-
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Assessment is made. Each such Assessment, together with such
interest, late charges, costs and attorneys' fees, shall also be
the personal obligation of the Owner of such Condominium Unit at
the time the Assessment becomes due. The personal obligation
shall not pass to the. successor in title of an Owner unless

expressly assumed by such successor.

Section 5,02. Purpose of Assessments. ThetAssessments

levied by the Association shall be used exclusivgly for the
pﬁrposes of promoting the health, safety and welf%re of the
Ovners, the management, maintenance, care, preservation, and
protection of the Property, enhancing the quality of life in the
Property and the value of the Property including, without limita-
tion, the improvement and maintenance of the services and facil-
ities devoted to this purpose and related to the use and enjoy-
ment of the Common Elements, or in furtherance of any other duty
or power of the Association.

Section 5.03., Regular Assessments.

{a) Not 1later than thirty (30) days prior to the
beginning of each fiscal year of the Association, the Board shall

distribute to each Owner a pro forma operating statement or
budget for the upcoming fiscal year which shall, among other
things, estimate the total Common Expenses to be incurred for
such fiscal year. The Board shall, at that time, subject to the
provisions of Sections 5,03 (b) hereinbelow, determine the amount
of the regular Assessment to be paid by each Owner. Each Owner
shall thereafter pay to the Association his regular Assessment in
equal monthly installments on the first day of each month. 1In
theé event the Board shall, subject to the provisions of Sections
5.83(b) hereinbelow, determine that the estimate of the total
charges for the current year is, or will become, in&ﬁequate to
meet all the Common Expenses for any reason, it shall then
immediately determine the approximate amount of such inadequacy
and issue a supplemental estimate of the Common Expenses, and

determine the revised amount of the regular Assessment against

each Owner, and the date or dates when Que.

-4~
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(b} Increases in the maximum annual regular Assessment
shall be subject to the following provisions:
{i) Until the first day of the fiscal year of the
Association immediately following the conveyance of the first
Condominium Unit to an Owner, the maximum annual regular Assess~-

ment shall be Sixty and No/100 Dollars ($60.00) per Condominium

‘Unit. S i - e s

: (ii) From and after the first day of the fiscal
yiar of the Associétion immediately feollowing the conveyance of
the first Condominium Unit to an Owner, the Board may increase
the maximum annual regular Assessment each fiscal year above the
maximum annual regular Assessment for the previous fiscal year,
without a vote of the Owners, to the greater of:

(1) an amount five percent (5%) above the
previous fiscal year's maximum annual regular Assessment, or

(2) an amount determined by multiplying the
previous fiscal year's maximum annual regular Assessment by
a fraction, the numerator of which is the Consumer Price
Index, U.S. City Average, All Items, 1967 = 100, for Urban
Wage Earners and Clerical Workers, published by the United
States Department of Labor, Bureau of Labor and Statistics,
or successor index published by the federal government or
any agency thereof, and selected by the Board (the "Index")
for the first month of the current fiscal year of the
Association and the denominator of which is the Index for

the first month of the previous fiscal year of the Associa-

tion.

jow

(iii) From and after the first day of the fiscal

y&ar of the Association immediately following the conveyance of
the first Condominium Unit to an Owner, the maximum annual
regular Assessment may be increased above the limits specified in
Section 5.03(b) (ii) hereinabove by a vote of two—-thirds (2/3) of

each class of Members who are voting in person or by proxy at a

meeting duly called for this purpose.
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{(iv) The Board may fix the maximum annual regular

Assessment at an amount not in excess of the limits specified

hereinabove.

Anything in this Section 5.03 to the contrary notwith-
standing, the limitations of Section 5.03(b) shall not be appli-
cable with regard to dny increase in the maximum annual regular
Assessment to the extent such increase is gér the purpose of the
Association collecting from the Owners either or ¥both water

-

ui‘ility service fees or sewer utility service fees.

Section 5.04. Capital -Improvement Assessments, In

addition to regular Assessments, the Board may, in any fiscal
year, levy a capital improvement Assessment applicable to that
year only for the purpose of defraying, in whole or in part, the
cost of any construction or replacement (other than due to
destruction) of a described capital improvement upon the Common
Elements, including the necessary fixtures and personai property
related thereto. The Board shall not impose a capital improve-
ment Assessment without the approval of two-thirds (2/3) of the
votes of each class of Members who are voting in person or by
proxy at a meeting duly called for this purpose. All amounts
collected as capital improvements Assessments may only be used
for capital improvements and shall be deposited by the Board in a
separate account to be held in trust for such purposes and said
funds shall not be commingled with any other funds of the

Association.

Section 5.05. Uniform Rate of Assessment. All Assess-

ments (other than special Assessments) shall be fixed at an equal
amount for each Condominium Unit based upon a fraction where the

numerator is one and the denominator is the number of Condominium

Units in the Property. o

Section 5.06. Certificate of Payment. The Association

shall, after receipt of written demand, furnish to any Owner
liable for Assessments a certificate in writing signed by an
officer or authorized agent of the Association setting forth

whether the Assessments relating to a specified Condominium Unit

-l6-
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have been paid and the amount of delinquency, if any. A reason-

able charge may be collected by the Board for the issuance of

' each such certificate. Each certificate shall be conclusive

evidence of payment of any Assessment therein stated to have been

paid.

Section 5.07. Special Assessments. Special Assess-

ments shall be levied by the Board against a Condominjum Unit and
its Owner to reimburse the Association for: ¥

; (a) costs incu;red in bringing an Owner and his .
C;hdominium Unit into compliance with the provisions of this

Declaration, the Bylaws, or Association Rules;

(b) any other charge designated as a special Assess-
ment in this Declaration, Bylaws, or Association Rules; and

(c) attorneys' fees, interest and other charges
relating thereto as provided in this Declaration.

In the event the Association undertakes to provide
materials or services which benefit individual Condominium Units

and which can be accepted or rejected by individual Owners, an

"Owner, in accepting such materials or services, agrees that the

costs thereof shall be a special Assessment.

Section 5.08. Date of Commencement of Assessments.

Regular and other Assessments as to Condominium Units within the
Property shall commence as to all such Condominium Units on the
first day of the month following the conveyance of the first
Condominium Unit by Declarant to an Owner. In the event addi-
tional Condominium Units are added by Supplemental Declaration,
assessments shall not commence as to such additional Condominium
Dhits until the first day of the month following the conveyance
b§ Declarant of the first Condominium Unit in such phase. Until
the Association makes an Assessment, the Declarant shéll pay all
Common Expenses of the Property.

Section 5.09. Staging of BAssessments for Declarant.

Notwithstanding anything herein to the contrary, Declarant shall

not be liable for Assessments on uncompleted Condominium Units

-17-



T

84 366952

until the conveyance of the first Condominium Unit in that

respective phase.

Section 5.10. Reduction or‘ Abatement of Regular
Assessments. In the event the amount budgeted to meet Common
Expenses for a particular fiscal year proves to be excessive in
light of the actual Common Expenses, the Board in its discretion
may either reduce the amount of the regular Assessments or may
abate collection of regular Assessmeﬁts as it deems aﬁpropriate.

i Section' 5.11., No Offsets. All Assessmenfs shall be

payable in the amount specified by the Assessment and no offsets
against such amount shall be permitted for any reason, including,
without 1limitation: (i) a claim that the Association is not
properly exercising its duties and powers as provided in this
Declaration; or (ii) an Owner has made or elects to make no use
of the recreational facilities.

Section 5.12. Homestead Waiver. Each Owner, to the

extent permitted by law, does hereby waive, to the extent of any
liens created pursuant to this Declaration, whether such liens
are now in existence or are created at any time in the future,
the benefit of any homestead or exemption laws of the State of

Arizona now in effect, or in effect from time to time hereafter.

Section 5.13. Notice and Quorum for any Action Author-

ized under Section 5.03(b) (iii) or Section 5.04. Written notice

of any meeting called for the purpose of taking any action
authorized under Section 5.03(b) (iii) hereinabove or Section 5.04
hereinabove, shall be sent to all Members not less than thirty
(30) days, nor more than sixty (60) days in advance of the
meeting. At the first such meeting called, the presence of

Members or of proxies entitled to cast sixty percent (60%) of all

the votes of each class of Members shall constitute a guorum. If

the required guorum is not present, another meeting may be called
subject to the same notice requirement, and the required guorum

at the subsequent meeting shall be one-half (1/2) of the reguired

guorum at the preceding meeting. No such subsequent meeting

-18=~



o _ 84 366952

L)

shall be ﬁeld more than sixty (60) days following the preceding

meeting.

Vi
EFFECT OF NON-PAYMENT OF ASSESSMENTS AND REMEDIES

Section 6.01. Delinquency. Any Assessment which is

not paid when due is delingquent. Whenever an Assessment is
- —% -

delinguent the Board may, at its option, invoke any ogx all of the

sgnctions provided for herein. -

Section 6.02. Late Charge. If any Assessment is not

paid within ten (10) days after it becomes due and payable, the
Owner shall be obligated to pay the late charge then provided for
in the Bylaws. The amount of such late charge until paid shall
constitute part of the Assessment lien as provided for in Section

5.01 of this Declaration.

Section 6.03. Interest. If any Assessment is not paid

within thirty (30) days after it becomes due and payable, inter-

est at the rate of twelve percent (12%) per annum may be assessed
on the amount owing from the date due until such time as it is
paid. The Board may, with the approval of two-thirds (2/3) of
the votes of each class of Members who are voting in personior by
proxy at a meeting duly called for such purpose, impose a-differ-

ent rate of interest.

Section 6.04. Action at Law. The Association may

bring an action to recover a delinquent Assessment either person-
ally against the Owner obkligated to péy same or, upon compliance
with the notice provisions herein, to foreclose the Assessment
l%gn; provided, however, that the Association's choice of one
reﬁedy shall not prejudice or constitute a waiver of the Asso-
ciation's right to exercise the other. The costs of preparing
and filing the complaint shall be assessed against the delinquent
Owner and his Condominium Unit and reasonable attorneys' fees and
court costs will thereafter be added to the amount in delinguency
(plus interest and/or late charges, if appropriate) in the event

thatva“ﬁﬁdgment is obtained by»fhe Association, FEach Owner vests
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in the Association or its assigns the right and power to bring
actions at law and/or lien foreclosures against such Owner €for
the collection of delinguent Assessments.

Section 6.05. Notice of Lien. ©No action shall be

brought to foreclose an Assessment lien at a time less than
thirty (30) days after the date that a certified or registered
notice of claim 6f lien is deposited in the United States Mail,
postage prepaid, to the Owner of the applicable Condaminium Unit
a&ﬁ a copy thereof is recorded by the Association in~the office

of the County Recorder of Maricopa County, Arizona.

Section 6.06. Foreclosure Sale. Any foreclosure sale

provided for in this Declaration is to be conducted in accordance
with applicable provisions relating to the foreclosure of realty
mortgages in the State of Arizona. The Association, upon ap-
proval by a majority vote of the Owners, may through its duly
authorized agents have and exercise the power to bid on the
Condominium Unit at the foreclosure sale and to acquire, ho;d,

lease, mortgage and convey such Condominium Unit.

Section 6.07. Suspension of Votes. The Board shall

suspend for the entire period during which an Assessment remains
delinquent the obligated Owner's right to vote on any matter at
regular or special meetings of the Association.

Section 6.08. Suspension of Recreational Privileges.

The Board is authorized to suspend for the entire period during
which an Assessment remains delinguent the obligated Owner's

right to the use of the recreational facilities of the Property.

x viI
= EASEMENTS

Section 7.01. General Easements to Commen Elements.

Subject to this Declaration and the Association Rules,
non-exclusive reciprocal easements are hereby reserved and
created for the purpose of support, ingress and egress, access,

use and enjoyment in favor of each Owner, upon, across, over,

under and through the Common Elements, includingvﬁhe use of all

-20-
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pipes, wires, ducts, flues, cables, conduits, and public utility
lines and recreational facilities, which easements shall be
appurtenant to each Condominium Unit. The Association, acting
through the Board or its authorized agent, and éublic utility
companies providing service to the Property, shall have
non-exclusive easements with the right of access ¢to each
Condominium Unit to make inspections, to remove viglations, to
maintain, repair, replace or effectuate the restoration of the
ddmmon Elements accessible in such Unit; provided, héwever, such
rights shall be exercised in a reasonable manner and at
reasonable times with prior notification, unless emergency

situations demand immediate access.

Section  7.02, Utility Easements. There is hereby

created a blanket easement upon, across, over and under the above
described.property for reasonable ingress, egress, installation,
replacing, repairing and maintaining all utilities, including but
not limited to water, sewers, gas, telephones and electricity.
By virtue of this easement it shall be expressly permissible for
the providing electrical and/or telephone company to erect and
maintain the necessary eguipment on said property and to affix
and maintain the -necessary electrical and/or telephone wires,
conduits, and circuits on, above, across and under the Common
Elements, including the unit buildings. Notwithstanding anything
to the contrary contained in this paragraph, no sewers, electri-
cal lines, water lines, or other utilities may be installed or
relocated on said property except as initially programmed and
approved by the Developer of the condominium or thereafter
aﬁprovgd by said Developer or the Association's Board of Direc-

t¥rs. This easement shall in no way affect any other recorded

easement on said premises. =

Section 7.03. Easements for Encroachments. If any

portion of the Common Elements now encroaches upoh any Condomini-

um Unit, or if any Condominium Unit now encroaches upon any other
Condominium Unit or the Common Elements, or if any such encroach-

ment shall occﬁr hereafter as a reéult of the ménnéfﬂin which the
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Buildings have been constructed or due to settling, shifting,
alteration, replacement, repair, or restoration by Declarant or

the Association, a valid easement for encroachment shall exist so

long as the Buildings stand. ke

Section 7.04. Development Easements for Declarant,

Until seven (7) years after the conveyance of the first Condo-
minium Unit to an Owner, there are hereby. reserved tokx Declarant,
together with the right to grant and transfer the samé to others,

iééluding Declarant's sales agents, representatives and assigns,
e;éements and rights upon, across, over, under and through the
Common Elements for construction, display {including the use of
the Condominium Units as models), maintenance, sales and exhibit
purposes (including the use of signs and other advertising
devices) in connection with the erection and sale or lease of
Condominium Units within the Property:; provided, however, that no
such use by Declarant or its agents shall otherwise restrict
Owners or Occupants in the reasonable use and enjoyment of their

Condominium Units. The development easements reserved by Declar-

ant pursuant to this Section 7.04 are intended to benefit any
successor to Declarant, including without limitation, any Person
who may succeed the Declarant in the ownership of all or any part
of the Additional Parcel, and thereafter annex all or any part of
the Additional Parcel to the Property in accordance with ARTICLE
XIV hereof.

Section 7.05. Parking. Each Owner shall have an

exclusive easement to use the carport space and parking space set
forth on the Plat and designated for such Condominium Unit as
iéﬁicated on the deed conveying the Condominium Unit to such
Owner. Such exclusive parking easement shall be appurtenant to
the respective Condominium Unit and may not be severed from the
ownership of the Condominium Unit. All unassigned parking spaces
shall be utilized for the benefit of the Association and the
Board shall have the authority to manage the unassigned parking

spaces in its sole discretion including, without limitation, the

right to designate all or part of such unassigned parking spaces
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as guest parking and/or to lease such unassigned parking spaces
to Owners in accordance with the unassigned parking space rules
adopted as part of the Association Rules.

Section 7.06. ' Patios, Balconies and Storage Spaces.

Each Owner shall have an exclusive easement upon, across, and
over the patios or balconies and storage space or spaces desig-
nated on the Plat for each respective CondominiumﬁUnit by corre-
sponding number. Such exclusive easements shall begappurtenant
tg the respective Condominium Unit and may not be severed from

tﬁe ownership of the Condominium Unit.

VIII

USE RESTRICTIONS

Section 8.01., Residential Use. The Property shall be

used exclusively for residential purposes and each Condominium
Unit shall be improved, used and occupied as a separate dwelling
unit. Unless specifically approved by the Board, no part of the
Property may'be used for any business, commercial, manufacturing,
storing, vending, or any nonresidential purposes. However,
nothing contained herein shall be construed to prevent Declarant
and its agents from engaging in all forms of construction and
sales activities within the Property including use of Condominium
Units owned by Declarant as models until all Condominium Units

have been sold by Declarant.

Section 8.02. Signs. No sign of any kind shall be

displayed to public view from any portion of the Property without

the written approval of the Board. WNotwithstanding the fore-

gging, a single sign of reasonable dimension advertising a
e%ndominium Unit for sale or rent may be placed by the Owner or
his agent within the Condominium Unit or immediately adjacent
thereto located on the Common Elements, subject to reasonable
regulation by the Board. Nothing herein shall prevent Declarant
and its agents and assigns from wutilizing reasonable signs,
flags, markers, and salgs devices in furtherance of sales activ-

ities until all Condominium Units have been sold by Declarant.
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Section - 8.03. Nuisance. No noxious or offensive

activity shall be carried on upon the Property, nor shall any
activity which might be or become an annoyance or nuisance to
owners or Occupants be permitted tco interfere with their rights
of quiet enjoyment or increase the rate of any insurance. No
Owner or Occupant shall engage in activity within the Property in
violation of any law, ordinance, statute, rule or ;egg}g&ionhgfi
any local, county, state or federal body. Nothing hérein shall

-
b€ construed to prevent Declarant and its agents from engaging in

all forme of construction and sales activities until all Condo-

minium Units have been sold by Declarant,

Section 8.04. Temporary Structures. No structure or

building of a temporary character, including a tent or shack,
shall be placed upon the Property or used therein unless the same
and its proposed use are approved by the Board. Nothing herein
shall be construed as preventing Declarant from using temporary

structures or trailers for construction and/or sales purposes or

engaging in all forms of construction and sales activities within

the Property.

Section 8.05. Parking. Unless otherwise permitted by

the Board, no motor vehicle {including a motorcycle), trailer,
camper, boat, or similar item, and no bicycle, shall be permitted
to remain upon the Property unless parked or placed within the
Property in spaces designated for such use; provided, however,
temporary parking of motor vehicles shall be permitted. For
purposes hereof, "temporary parking" shall mean parking of
vehicles belonging to invitees of Owners and Occupants, parking
o% delivery trucks, service vehiclts and other commercial vehi-
éies being used in the furnishing of goods and services to the
Association or to the Owners and Occupants as well as- parking of
vehicles belonging to and being used by Owners, Occupants and
invitees -for loading and unloading purposes. Except for tempo-
rary parking, no buses, vans, trucks, or other vehicles having a
carrying capacity inhexcess of 3/4 tons or designed for commer-

cial purposes shall be maintained or parked upan”the Property
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except with the priot written approval of the Board. The Board
may adopt Association Rules relating to the admission and tempo-
rary parking of vehicles within the Property, including the
assessment of charges to Owners and Occupants who violate, or
whose invitees violate, such rules. Any charges so assessed
shall be special Assessments. Nothing herein shall be construed
as preventing Declarant from..using.. temporary. structures or
trailers for construction and/or sales purposes or ingaging in
.afl forms of constructién and sales activities within the Proper-
ty.

Section 8.06. External Fixtures. No external items

such as, but not limited to, television and radio antennas, flag
poles, clotheslines, wiring, insulation, air conditioning equip-
ment, water softening equipment, fences, awnings, ornamental
screens, screen doors, porch or patio or balcony enclosures,
sunshades, walls, landscaping and planting, other than those
provided in connection with the original construction of the
Property, and any replacements thereof, and other than those
approved by the Board and any replacements thereof, shall be
constructed, erected orvmaintained on the Property, including any
Buildings thereof. Carports shall not be enclosed by the use of
garage doors or otherwise. The €oregoing notwithstanding,
nothing herein shall be construed as preventing Declarant and its
agents and assigns from engaging in all forms of construction and
sales activities within the Property. The Association may
maintain in effect or cause to be maintained in effect a central
antenna system or systems, which shall provide connections to
edch Condominium Unit via underground or internal wall wiring, or

a‘ combination thereof.

Section 8,07. Window Covers. Only curtains, drapes

and shades may be installed as window covers. No window shall be
covered by paint, foil, sheets or similar items. The Board may
adopt Association Rules regulating the type, color and design of

the external surface of window covers.
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Section 8.08. External Laundering. Unless otherwise

permitted by the Board, external laundering and drying of cloth-

ing and other items is prohibited.

Section 8.09. Outside Speakers and Amplifiers. No

radio, stereo, broadcast or loudspeaker units and no amplifiers
of any kind shall be placed upon or outside, or be directed to

the outside of any Building without the prior written ,approval of

Za

the Board.
4 Section 8.10. Repairs. No repairs of afly detached

mébhinery, equipment or fixtures, including without limitation,
motor vehicles, shall be made upon the Property. Notwithstanding
the foregoing, minor tuneups for motor vehicles and the changing
of motor o0il and spark plugs in motor vehicles are permitted if

such work is performed within the carport area.

Section 8.11. Unsightly XItems. All rubbish, debris or

unsightly materials or objects of any kind shall be regularly
removed from Condominium Units and shall not be allowed to
accumulate therein or thereon. Refuse containers and machinery
and equipment not a part of the Condominium Units, shall be
prohibited upon any Condominium Unit unless obscured from view of
adjoining Condominium Units and Common Elements. Trash and
garbage not disposed of by equipment contained within the Condo-
minium Units shall be placed in containers by Owners and Occu-
pants for removal from the Property in accordance with Asso-
ciation Rules applicable thereto adopted by the Board. The Board
may adopt rules applicable to the provisions of this Sectionvéna
their enforcement, including the assessment of charges to Owners
and Occupants who violate, or whose invitees violate, such rules.
Afly charges so assessed shall be special Assessments. The
foregoing notwithstanding, nothing herein shall be ¢Genstrued as

preventing Declarant and its agents and assigns from engaging in

all forms of construction and sales activities within the Proper-
ty.
Sectlon B 12 011 and Mineral Activity. No oil

drllllng, oil development operatlons, 0il refining, quarrying or
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